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Day 2 
Session 2: IPR Case Studies 

 
Case 1:  An example of a dispute arising out of Copyright 
 
Muhammad Kashan v. Coca Cola Corporation Pakistan Limited and others [2014 CLD 1696] 
 
Facts of the case: 
 

1. Muhammad Kashan worked under the trade name “Dream Station Productions” and 
his business was production of original audio-visual content.  

 
2. Kashan produced a number of popular songs and music videos.  
 
3. Coca Cola Corporation, the Pakistani subsidiary of the U.S. beverage company, was 

involved in the production and airing of a program called “Coke Studio,” a Pakistani 
music television series featuring live studio-recorded music performances by various 
artists.  

 
4. The program had gone through five series and the dispute related to the sixth series, 

namely Coke Studio Season 6.  
 
5. The Coca Cola had, by making and airing Season 6, allegedly infringed upon the 

Kashan’s copyright in a work titled ‘Dream Music’.  
 
6. In 2012, Kashan thought of a unique idea for a reality music show. The central 

concept was to bring local and international music artists on the same platform for 
collaboration in the production of music.  

 
7. Kashan prepared the format of the show called “Dream Music” and issued a printed 

booklet describing it.  
 
8. The booklet, nine pages long, contained photos of various artists and written 

information in bullet-point form.  
 

9. Kashan started contacting various Pakistani and Indian managers and producers for 
developing a pilot of the show. He travelled to India in 2012 and developed a pilot 
show in collaboration with Indian artists.  

 
10. Kashan made a video presentation to Rehan Merchant, whose client was Coca Cola, 

who ran a media buying house, and procured, produced and aired audio visual 
content for various clients.  
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11. Merchant enthusiastically received Dream Music, and he assured Kashan he would 

sell it to a client. 
 
12. Despite the above, Kashan heard nothing from Merchant.  
 
13. In 2013, the promo of Coca Cola Season 6 was launched on the internet.  
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Issues of the case according to the Kashan: 

 
Issue 1:  Kashan claimed that there was a substantial similarity between  
  “Dream Music” and Coke Studio Season 6.  
 
Issue 2:  Kashan claimed that the making of Coke Studio Season 6 was a  
  complete copy of his original idea. 
 
Issue 3:  Kashan further claimed that the contents and format of the first five 

seasons were completely dissimilar, which demonstrated that the 
defendants had embarked on essentially a new kind of program by 
infringing Kashan’s copyright.  

 
Issue 4:  Kashan claimed that his material had been in circulation for over 10 

months prior to the airing of the defendants’ video/clips for Season 6.  
 
Defendants’ response: 
 

• Coca Cola responded that it is fundamental to the law of copyright that what 
was protected was not an idea but its expression in a work. 

• It maintained that no copyright vested in Kashan in respect of any work.  
• Coca Cola further maintained that at most, Kashan had an idea, but that had 

no protection under the copyright law.  
 
Issue before the Court 

 
Does the Kashan have a “work” which can be protected under the Copyright 
Ordinance 1962, or is it only an “idea”?  

 
Held: 
 
 Both the booklet and the video presentation were “concept notes,” or a description 

of the idea, and also not detailed enough to be termed as an “expression” of the idea, 
which is protectable under the copyright law.  

 
 The court held that the booklet and the video presentation were not detailed enough 

to be considered as the expression of the idea.  
 
 The injunction application against Coca Cola was dismissed.  
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Case 2: An example of a dispute arising out of a trademark infringement 
 
Hamdard Laboratories (Waqf) Pakistan vs. Mohammad Fahim [2016 CLD 2144] 
 
Facts of the case: 

 
1. Hamdard Laboratories manufactured and sold syrup under the name “Rooh Afza” for 

decades. 
 

2. Hamdard had the trademark “Rooh Afza” registered on March 8, 1942, and eight more 
times from 1961 to 1984.  
 

3. Being a household name used for over half a century, the trademark “Rooh Afza” had 
gained extreme popularity. 
 

4. On March 22, 2012, Mohammad Fahim applied for registration of the trademark 
“Rooh-e-Samar,” whose label was allegedly similar to “Rooh Afza." Hamdard opposed 
the application.  
 

5. Opposition is still pending adjudication by the Registrar of Trademarks. 
 

 
 Appellant’s claim:  
 

• The Judge assessed the label in detail, stating that “…mere having photo-graph/picture 
of different fruits is not sufficient to believe the plea of the plaintiff that label of the 
defendant’s product “Rooh-e-Samar” shall cause “confusion” or “deception” to its 
customers of “Sharbat Rooh Afza.” The color scheme(s) of these two are entirely 
different with considerable distinction…; the calligraphy is also differently posed and 
even the picture of fruits is different from that of “Sharbat Rooh Afza.”  
 

• Fahim showed the minute difference between the two marks (e.g. colour of grapes 
being green in Hamdard’s mark, while red grapes appear in Fahim’s mark); Fahim’s 
calligraphy was different compared to Hamdard’s.  Finally, the oranges appearing on 
Fahim’s wrapper was unpealed while Hamdard’s orange was pealed. 

 
Decision:  
 

In order to decide whether there was any infringement, the court applied three tests: 
“In a Hurry,” “Lapp,” and “Classic Trinity” test. 
 
“In a Hurry” test: Courts look at the possibility of confusion between two trademarks, 
from the eyes of a less-than-prudent consumer.  
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A look at the shape and size of both the bottles, their respective caps, the color of 
syrup, and the wrapper with trademarks and other features on the band in the center 
of the bottle, there is no doubt that a consumer in a hurry would not be able to 
distinguish between the two brands.  The consumer will be likely to pick the Fahim’s 
confusingly similar bottle instead of Hamdard’s. 
 
Lapp test:  
 
In order to establish the existence of a likelihood of confusion, courts consider a 
number of factors which include (1) similarity of the marks; (2) strength of Hamdard's 
mark; (3) sophistication of consumers when making a purchase; (4) intent of Fahim in 
adopting the mark; (5) evidence of actual confusion (or lack thereof); (6) similarity of 
marketing and advertising channels; (7) extent to which the targets of the parties’ 
sales efforts are the same; (8) product similarity; identity/function/use; and (9) other 
factors suggesting that consumers might expect the prior owner to manufacture both 
products, or expect the prior owner to manufacture a product in Fahim’s market, or 
expect the prior owner is likely to expand into Fahim’s market. Court found positive 
on all counts in favor of Hamdard.  
 
Classic Trinity Test:  
 
Courts are required to consider three aspects of the rival parties: 
 

a)  Goodwill of the trade mark of Hamdard in respect of identical or 
 similar goods; 

 
b) Misrepresentation made by Fahim; and 
 
c) Actual damage caused (or to be caused) to Hamdard from Fahim’s acts. 

 
 

Where all three tests produce results favoring Hamdard, Fahim’s use of the intended 
trademark infringes common law right of Hamdards as well as their statutory rights 
because of their registration and continuous use of the “Rooh Afza” trademark.  Thus, 
the instant appeal was allowed.  
 
Fahim was restrained from selling, marketing, offering for sale, advertising or otherwise 
using on its syrup trademark “Rooh-e-Samar” either alone or in conjunction with any 
other mark, words, figures or devices.  
 
 
 

 


